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IN  THE COURT OF SUB-DIVISIONAL JUDICIAL MAGISTRATE (S),      

SONITPUR, TEZPUR 

G.R CASE NO:- 770/15 

Under section: - 457/380 IPC. 

                                         

             State 

             -VS- 

Shri Luhit Sabar @ Kaina.                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                     

                                                 ………………………accused. 

 

Present: - O. Mize, A.J.S. 

Counsel appeared:- 

For the prosecution: - L.Hazarika. 

For the defense: - A.Kalita. 

Evidence recorded on: -13.10.15, 13.11.15 & 23.12.15. 

Argument heard on: -31.12.15. 

Judgment delivered on:-31.12.15. 

JUDGMENT 

                 The prosecution’s case in brief is that, on 10.04.15 the informant Shri 

Rajib Saikia lodged a F.I.R at Jamuguri P.S informing that, on 09.04.15 at around 

08.30 pm accused Kaina Sabar entered into his house and broke his godrej 

(almirah) and VIP (suit case) and stolen Rs.3,000/-. His neighbour caught the 

accused person red handed and handed over to the police station. 
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                 The police registered the case and after investigation laid charge 

sheet u/s 457/380 I.P.C against accused Luhit Sabar @ Kaina. 

                 The accused person was produced from the judicial custody. Copies 

of the relevant documents were furnished to the accused person. Charges u/s 

454/380 IPC were framed against the accused person. The charges were read 

over and explained to the accused person. The accused person pleaded not 

guilty and claimed to be tried. 

                The Prosecution examined five witnesses including the I.O and closed 

its evidence. The accused person was examined u/s 313 Cr.P.C in which he 

pleaded his innocence. The defense’s side did not adduce evidence. 

                 I have heard the argument of ld.Asstt.P.P for the state and ld. 

counsel for the accused person.                                                                             

POINTS FOR DETERMINATION 

1.            Whether the accused person had committed lurking house trespass in 

the dwelling house in order to commit theft and thereby committed an offence 

punishable u/s 457 IPC? 

2.      Whether the accused person had committed theft in the dwelling 

house and thereby committed an offence punishable u/s 380 IPC? 

DECISION WITH REASONS 

Both of the points are taken together for simultaneous discussion and 

decision. I have gone through the entire evidence on record. Pw1- Shri Rajib 

Saikia (informant) has deposed that, he had instituted this case and he knows 

the accused person. At the time of the occurrence of the incident at around 

08pm he was in the house of his father-in-law. His neighbour Durba Sabar had 

informed him that someone is inside his house. After getting the information, he 

immediately came to his house and saw that, Durbha Sabar, Binu Bhuyan & 

Pankaj Bhuyan had caught the accused person. Thereafter, people gathered 

there and the accused person confessed his guilt. The accused person had 

entered into his house from the back side of his house. His godrej almirah, VIP 
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suit case and trunk were broken and Rs.3000/- was missing which was kept in 

the godrej almirah. So, he had instituted this and Exhibit-1 is the FIR and Exhibit-

1(1) is his signature. People handed over the accused person to the police. 

In the cross-examination, Pw1 has deposed that, he had instituted 

this case as his neighbour told him that accused person had committed theft. 

Pw2 has further deposed that, he did not see the occurrence of the incident. 

Pw2- Shri Durbha Sabar has deposed that, he knows the 

Pw1/informant and the accused person. At the time of the occurrence of the 

incident, he was at his house. His house is situated near the house of the 

informant. His neighbour informed him that, the informant is not at his house. 

But, some sound is coming from the house of the informant. So, he went to the 

house of the informant and met the accused person at the door of the house of 

the informant. Then he told the accused person to stop there and went inside the 

house and saw that, the Godrej Almirah, VIP suit case & a trunk of the informant 

was broken. So, he informed Pw1/informant. Villagers also gathered there and 

the accused person was handed over to the police. 

In the cross-examination, Pw2 has deposed that, they did not tie the 

accused person and the accused person did not flee away. 

Pw3- Smti. Binu Bhuyan has deposed that, she knows the informant 

and the accused person. Her house is situated near the house of the informant. 

At around 08pm, she heard sound in the house of the informant and she 

informed about it to Pw2. She went to the house of informant and met the 

accused person at the door of the house of the informant. Thereafter, they tied 

the accused person and informed the informant. People gathered there and the 

accused person was handed over to the police. In the cross-examination, Pw3 

has deposed that, they had tied the accused person. 

It appears from the evidence of Pw4- Shri Pradip Hazarika that, he 

had only filed the charge sheet and he is not the investigating officer. Pw5- Shri 

Prafulla Bhuyan is the investigating officer of this case and he has deposed that, 

the accused person was handed over to the police by the public stating that the 

accused person had committed theft in the house of the informant. In the cross-
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examination, Pw5 has deposed that, he did not seize any article in connection 

with this case. 

  Thus, it appears from the evidence of Pw1 that, he was not present 

at the time of the occurrence of the incident. After getting the information he 

came to his house and saw that accused person was caught by the people. Pw1 

found his Rs.3,000/- missing and it appears from the evidence of Pw2 & Pw3 

that, they had caught the accused person and informed the informant. They met 

the accused person at the door of the house of the informant. So, it appears 

from the evidence of Pw2 & Pw3 that, the accused person was caught 

immediately after the commission of theft. But, none of the Pws have deposed 

that, the stolen Rs.3000/-was recovered from the accused person. None of the 

Pws have deposed about the recovery of the money. Thus, it appears that, if the 

accused person was immediately caught after the commission of the theft and 

Rs.3,000/- had been stolen, the money should be recovered from the accused 

person. 

Pw1 & Pw2 have also deposed that, the godrej almirah, VIP suit case 

and a trunk of Pw1 was a broken. Pw1 has also deposed that, the money was 

kept in the godrej almirah. So, it appears that, the godrej almirah, VIP suit case 

& trunk cannot be broken without any weapon/instrument. But, Pws have not 

deposed about any weapon used by the accused person and no weapon was 

seized in this case. The broken godrej almirah, VIP suit case and the trunk was 

also not seized in this case. Pw5 (IO) has also deposed that, he did not seize any 

article in connection with this case. 

It also appears that, Pw2 & Pw3 had caught the accused person. But, 

there is also contradiction in their evidence. Because, in the cross-examination, 

Pw2 has deposed that they did not tie the accused person and the accused 

person had not fled away. But, Pw3 has deposed in the cross-examination that, 

they had tied the accused person and informed Pw1. 

  It also appears that, Pw2 & Pw3 are alleging that, they caught the 

accused person and it appears from the evidence of Pws that, people gathered at 

the place of the occurrence and the accused person was handed over to the 
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police. However, except Pw1, Pw2 & Pw3, prosecution has not examined any 

other witness who gathered at the place of the occurrence and who had handed 

over the accused person to the police. 

               Thus, it is clear from the above findings that, the prosecution has 

failed to prove the case against the accused person. It is settled law that, in a  

criminal  trial  the  prosecution  is  required to  prove  its  case beyond all 

reasonable doubt. Therefore, the accused person cannot be held liable for the 

alleged offences and accused person is deserves for acquittal from this case.  

ORDER 

                In the view of the above findings and decision, accused Luhit Sabar @ 

Kaina is acquitted from the charge u/s 457/380 IPC. Set him at his liberty 

forthwith. 

               Given under my hand and seal of this court. 

                    

                                                              Sub-Divisional Judicial Magistrate (S),  

                                                                            Sonitpur, Tezpur 
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APPENDIX 

      Prosecution has examined the following witnesses:- 

Pw1- Shri Rajib Saikia. 

Pw2- Shri Durbha Sabar. 

Pw3- Smti. Binu Bhuyan. 

Pw4- Shri Pradip Hazarika. 

Pw5- Shri Prafulla Bhuyan. 

     Prosecution has exhibited the following documents:- 

Ext.1-FIR. 

Ext.1(1)- signature of Pw1. 

Ext.2- charge sheet. 

Ext.2(1)-signature of Pw4. 

Ext.3- map of P.O. 

Ext.3(1)- signature of Pw5. 

      Defence’s side has not examined any witness. 

 


